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section is necessary, the General Coun-
sel must find: 

(1) The EPA office requesting the in-
formation needs the information to 
perform its functions; 

(2) The agency will not furnish the 
information to EPA without an agree-
ment by EPA to keep the information 
confidential; and 

(3) Either: 
(i) EPA has no statutory power to 

compel submission of the information 
directly from the affected business, or 

(ii) While EPA has statutory power 
to compel submission of the informa-
tion directly from the affected busi-
ness, compelling submission of the in-
formation directly from the business 
would— 

(A) Require time in excess of that 
available to the EPA office to perform 
its necessary work with the informa-
tion, 

(B) Duplicate information already 
collected by the other agency and over-
ly burden the affected business, or 

(C) Overly burden the resources of 
EPA. 

(d) To determine that an agreement 
proposed under paragraph (b) of this 
section is proper, the General Counsel 
must find that the agreement states— 

(1) The purpose for which the infor-
mation is required by EPA; 

(2) The conditions under which the 
agency will furnish the information to 
EPA; 

(3) The information subject to the 
agreement; 

(4) That the agreement does not 
cover information acquired by EPA 
from another source; 

(5) The manner in which EPA will 
treat the information; and 

(6) That EPA will treat the informa-
tion in accordance with the agreement 
subject to an order of a Federal court 
to disclose the information. 

(e) EPA will treat any information 
acquired pursuant to an agreement 
under paragraph (b) of this section in 
accordance with the procedures of this 
subpart except where the agreement 
specifies otherwise. 

[43 FR 40001, Sept. 8, 1978] 

§§ 2.216–2.300 [Reserved] 

§ 2.301 Special rules governing certain 
information obtained under the 
Clean Air Act. 

(a) Definitions. For the purpose of this 
section: 

(1) Act means the Clean Air Act, as 
amended, 42 U.S.C. 7401 et seq. 

(2)(i) Emission data means, with ref-
erence to any source of emission of any 
substance into the air— 

(A) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, or other characteristics 
(to the extent related to air quality) of 
any emission which has been emitted 
by the source (or of any pollutant re-
sulting from any emission by the 
source), or any combination of the 
foregoing; 

(B) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, or other characteristics 
(to the extent related to air quality) of 
the emissions which, under an applica-
ble standard or limitation, the source 
was authorized to emit (including, to 
the extent necessary for such purposes, 
a description of the manner or rate of 
operation of the source); and 

(C) A general description of the loca-
tion and/or nature of the source to the 
extent necessary to identify the source 
and to distinguish it from other 
sources (including, to the extent nec-
essary for such purposes, a description 
of the device, installation, or operation 
constituting the source). 

(ii) Notwithstanding paragraph 
(a)(2)(i) of this section, the following 
information shall be considered to be 
emission data only to the extent nec-
essary to allow EPA to disclose pub-
licly that a source is (or is not) in com-
pliance with an applicable standard or 
limitation, or to allow EPA to dem-
onstrate the feasibility, practicability, 
or attainability (or lack thereof) of an 
existing or proposed standard or limi-
tation: 

(A) Information concerning research, 
or the results of research, on any 
project, method, device or installation 
(or any component thereof) which was 
produced, developed, installed, and 
used only for research purposes; and 

(B) Information concerning any prod-
uct, method, device, or installation (or 
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any component thereof) designed and 
intended to be marketed or used com-
mercially but not yet so marketed or 
used. 

(3) Standard or limitation means any 
emission standard or limitation estab-
lished or publicly proposed pursuant to 
the Act or pursuant to any regulation 
under the Act. 

(4) Proceeding means any rulemaking, 
adjudication, or licensing conducted by 
EPA under the Act or under regula-
tions which implement the Act, except 
for determinations under this subpart. 

(5) Manufacturer has the meaning 
given it in section 216(1) of the Act, 42 
U.S.C. 7550(1). 

(b) Applicability. (1) This section ap-
plies to business information which 
was— 

(i) Provided or obtained under sec-
tion 114 of the Act, 42 U.S.C. 7414, by 
the owner or operator of any sta-
tionary source, for the purpose (A) of 
developing or assisting in the develop-
ment of any implementation plan 
under section 110 or 111(d) of the Act, 42 
U.S.C. 7410, 7411(d), any standard of per-
formance under section 111 of the Act, 
42 U.S.C. 7411, or any emission standard 
under section 112 of the Act, 42 U.S.C. 
7412, (B) of determining whether any 
person is in violation of any such 
standard or any requirement of such a 
plan, or (C) of carrying out any provi-
sion of the Act (except a provision of 
Part II of the Act with respect to a 
manufacturer of new motor vehicles or 
new motor vehicle engines); 

(ii) Provided or obtained under sec-
tion 208 of the Act, 42 U.S.C. 7542, for 
the purpose of enabling the Adminis-
trator to determine whether a manu-
facturer has acted or is acting in com-
pliance with the Act and regulations 
under the Act, or provided or obtained 
under section 206(c) of the Act, 42 
U.S.C. 7525(c); or 

(iii) Provided in response to a sub-
poena for the production of papers, 
books, or documents issued under the 
authority of section 307(a) of the Act, 
42 U.S.C. 7607(a). 

(2) Information will be considered to 
have been provided or obtained under 
section 114 of the Act if it was provided 
in response to a request by EPA made 
for any of the purposes stated in sec-
tion 114, or if its submission could have 

been required under section 114, regard-
less of whether section 114 was cited as 
the authority for any request for the 
information, whether an order to pro-
vide the information was issued under 
section 113(a) of the Act, 42 U.S.C. 
7413(a), whether an action was brought 
under section 113(b) of the Act, 42 
U.S.C. 7413(b), or whether the informa-
tion was provided directly to EPA or 
through some third person. 

(3) Information will be considered to 
have been provided or obtained under 
section 208 of the Act if it was provided 
in response to a request by EPA made 
for any of the purposes stated in sec-
tion 208, or if its submission could have 
been required under section 208, regard-
less of whether section 208 was cited as 
the authority for any request for the 
information, whether an action was 
brought under section 204 of the Act, 42 
U.S.C. 7523, or whether the information 
was provided directly to EPA or 
through some third person. 

(4) Information will be considered to 
have been provided or obtained under 
section 206(c) of the Act if it was pro-
vided in response to a request by EPA 
made for any of the purposes stated in 
section 206(c), or if its submission could 
have been required under section 206(c) 
regardless of whether section 206(c) was 
cited as authority for any request for 
the information, whether an action was 
brought under section 204 of the Act, 42 
U.S.C. 7523, or whether the information 
was provided directly to EPA or 
through some third person. 

(5) Information will be considered to 
have been provided or obtained under 
section 307(a) of the Act if it was pro-
vided in response to a subpoena issued 
under section 307(a), or if its produc-
tion could have been required by sub-
poena under section 307(a), regardless 
of whether section 307(a) was cited as 
the authority for any request for the 
information, whether a subpoena was 
issued by EPA, whether a court issued 
an order under section 307(a), or wheth-
er the information was provided di-
rectly to EPA or through some third 
person. 

(c) Basic rules that apply without 
change. Except as otherwise provided in 
paragraph (d) of this section, §§ 2.201 
through 2.207, § 2.209, and §§ 2.211 
through 2.215 apply without change to 
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information to which this section ap-
plies. 

(d) Data submitted under 40 CFR part 
98. (1) Sections 2.201 through 2.215 do 
not apply to data submitted under 40 
CFR part 98 that EPA has determined, 
pursuant to sections 114(c) and 307(d) of 
the Clean Air Act, to be either of the 
following: 

(i) Emission data. 
(ii) Data not otherwise entitled to 

confidential treatment pursuant to sec-
tion 114(c) of the Clean Air Act. 

(2) Except as otherwise provided in 
paragraphs (d)(2) and (d)(4) of this sec-
tion, §§ 2.201 through 2.215 do not apply 
to data submitted under 40 CFR part 98 
data that EPA has determined, pursu-
ant to sections 114(c) and 307(d) of the 
Clean Air Act, to be entitled to con-
fidential treatment. EPA shall treat 
that information as confidential in ac-
cordance with the provisions of § 2.211, 
subject to paragraph (d)(4) of this sec-
tion and § 2.209. 

(3) Upon receiving a request under 5 
U.S.C. 552 for data submitted under 40 
CFR part 98 that EPA has determined, 
pursuant to sections 114(c) and 307(d) of 
the Clean Air Act, to be entitled to 
confidential treatment, the EPA office 
shall furnish the requestor a notice 
that the information has been deter-
mined to be entitled to confidential 
treatment and that the request is 
therefore denied. The notice shall in-
clude or cite to the appropriate EPA 
determination. 

(4) Modification of prior confiden-
tiality determination. A determination 
made pursuant to sections 114(c) and 
307(d) of the Clean Air Act that infor-
mation submitted under 40 CFR part 98 
is entitled to confidential treatment 
shall continue in effect unless, subse-
quent to the confidentiality determina-
tion, EPA takes one of the following 
actions: 

(i) EPA determines, pursuant to sec-
tions 114(c) and 307(d) of the Clean Air 
Act, that the information is emission 
data or data not otherwise entitled to 
confidential treatment under section 
114(c) of the Clean Air Act. 

(ii) The Office of General Counsel 
issues a final determination, based on 
the criteria in § 2.208, stating that the 
information is no longer entitled to 
confidential treatment because of 

change in the applicable law or newly- 
discovered or changed facts. Prior to 
making such final determination, EPA 
shall afford the business an oppor-
tunity to submit comments on perti-
nent issues in the manner described by 
§§ 2.204(e) and 2.205(b). If, after consider-
ation of any timely comments sub-
mitted by the business, the Office of 
General Counsel makes a revised final 
determination that the information is 
not entitled to confidential treatment 
under section 114(c) of the Clean Air 
Act, EPA will notify the business in ac-
cordance with the procedures described 
in § 2.205(f)(2). 

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208 
applies to information to which this 
section applies, except that informa-
tion which is emission data, a standard 
or limitation, or is collected pursuant 
to section 211(b)(2)(A) of the Act is not 
eligible for confidential treatment. No 
information to which this section ap-
plies is voluntarily submitted informa-
tion. 

(f) Availability of information not enti-
tled to confidential treatment. Section 
2.210 does not apply to information to 
which this section applies. Emission 
data, standards or limitations, and any 
other information provided under sec-
tion 114 or 208 of the Act which is de-
termined under this subpart not to be 
entitled to confidential treatment, 
shall be available to the public not-
withstanding any other provision of 
this part. Emission data and standards 
or limitations provided in response to a 
subpoena issued under section 307(a) of 
the Act shall be available to the public 
notwithstanding any other provision of 
this part. Information (other than 
emission data and standards or limita-
tions) provided in response to a sub-
poena issued under section 307(a) of the 
Act, which is determined under this 
subpart not to be entitled to confiden-
tial treatment, shall be available to 
the public, unless EPA determines that 
the information is exempt from manda-
tory disclosure under 5 U.S.C. 552(b) for 
reasons other than reasons of business 
confidentiality and cannot or should 
not be made available to the public. 

(g) Disclosure of information relevant to 
a proceeding. (1) Under sections 114, 208 
and 307 of the Act, any information to 
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which this section applies may be re-
leased by EPA because of the relevance 
of the information to a proceeding, 
notwithstanding the fact that the in-
formation otherwise might be entitled 
to confidential treatment under this 
subpart. Release of information be-
cause of its relevance to a proceeding 
shall be made only in accordance with 
this paragraph (g). 

(2) In connection with any proceeding 
other than a proceeding involving a de-
cision by a presiding officer after an 
evidentiary or adjudicatory hearing, 
information to which this section ap-
plies which may be entitled to con-
fidential treatment may be made avail-
able to the public under this paragraph 
(g)(2). No information shall be made 
available to the public under this para-
graph (g)(2) until any affected business 
has been informed that EPA is consid-
ering making the information avail-
able to the public under this paragraph 
(g)(2) in connection with an identified 
proceeding, and has afforded the busi-
ness a reasonable period for comment 
(such notice and opportunity to com-
ment may be afforded in connection 
with the notice prescribed by 
§ 2.204(d)(1) and § 2.204(e)). Information 
may be made available to the public 
under this paragraph (g)(2) only if, 
after consideration of any timely com-
ments submitted by the business, the 
General Counsel determines that the 
information is relevant to the subject 
of the proceeding and the EPA office 
conducting the proceeding determines 
that the public interest would be 
served by making the information 
available to the public. Any affected 
business shall be given at least 5 days’ 
notice by the General Counsel prior to 
making the information available to 
the public. 

(3) In connection with any proceeding 
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, information to which this 
section applies which may be entitled 
to confidential treatment may be made 
available to the public, or to one or 
more parties of record to the pro-
ceeding, upon EPA’s initiative, under 
this paragraph (g)(3). An EPA office 
proposing disclosure of information 
under this paragraph (g)(3), shall so no-
tify the presiding officer in writing. 

Upon receipt of such a notification, the 
presiding officer shall notify each af-
fected business that disclosure under 
this paragraph (g)(3) has been proposed, 
and shall afford each such business a 
period for comment found by the pre-
siding officer to be reasonable under 
the circumstances. Information may be 
disclosed under this paragraph (g)(3) 
only if, after consideration of any 
timely comments submitted by the 
business, the EPA office determines in 
writing that, for reasons directly asso-
ciated with the conduct of the pro-
ceeding, the contemplated disclosure 
would serve the public interest, and the 
presiding officer determines in writing 
that the information is relevant to a 
matter in controversy in the pro-
ceeding. The presiding officer may con-
dition disclosure of the information to 
a party of record on the making of such 
protective arrangements and commit-
ments as he finds to be warranted. Dis-
closure to one or more parties of 
record, under protective arrangements 
or commitments, shall not, of itself, af-
fect the eligibility of information for 
confidential treatment under the other 
provisions of this subpart. Any affected 
business shall be given at least 5 days 
notice by the presiding officer prior to 
making the information available to 
the public or to one or more of the par-
ties of record to the proceeding. 

(4) In connection with any proceeding 
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, information to which this 
section applies may be made available 
to one or more parties of record to the 
proceeding, upon request of a party, 
under this paragraph (g)(4). A party of 
record seeking disclosure of informa-
tion shall direct his request to the pre-
siding officer. Upon receipt of such a 
request, the presiding officer shall no-
tify each affected business that disclo-
sure under this paragraph (g)(4) has 
been requested, and shall afford each 
such business a period for comment 
found by the presiding officer to be rea-
sonable under the circumstances. Infor-
mation may be disclosed to a party of 
record under this paragraph (g)(4) only 
if, after consideration of any timely 
comments submitted by the business, 
the presiding officer determines in 
writing that (i) the party of record has 
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satisfactorily shown that with respect 
to a significant matter which is in con-
troversy in the proceeding, the party’s 
ability to participate effectively in the 
proceeding will be significantly im-
paired unless the information is dis-
closed to him, and (ii) any harm to an 
affected business that would result 
from the disclosure is likely to be out-
weighed by the benefit to the pro-
ceeding and to the public interest that 
would result from the disclosure. The 
presiding officer may condition disclo-
sure of the information to a party of 
record on the making of such protec-
tive arrangements and commitments 
as he finds to be warranted. Disclosure 
to one or more parties of record, under 
protective arrangements or commit-
ments, shall not, of itself, affect the 
eligibility of information to confiden-
tial treatment under the other provi-
sions of this subpart. Any affected 
business shall be given at least 5 days 
notice by the presiding officer prior to 
making the information available to 
one or more of the parties of record to 
the proceeding. 

(h) Disclosure to authorized representa-
tives. (1) Under sections 114, 208 and 
307(a) of the Act, EPA possesses au-
thority to disclose to any authorized 
representative of the United States any 
information to which this section ap-
plies, notwithstanding the fact that 
the information might otherwise be en-
titled to confidential treatment under 
this subpart. Such authority may be 
exercised only in accordance with para-
graph (h) (2) or (3) of this section. 

(2)(i) A person under contract or sub-
contract to the United States govern-
ment to perform work in support of 
EPA in connection with the Act or reg-
ulations which implement the Act may 
be considered an authorized representa-
tive of the United States for purposes 
of this paragraph (h). For purposes of 
this section, the term ‘‘contract’’ in-
cludes grants and cooperative agree-
ments under the Environmental Pro-
grams Assistance Act of 1984 (Pub. L. 
98–313), and the term ‘‘contractor’’ in-
cludes grantees and cooperators under 
the Environmental Programs Assist-
ance Act of 1984. Subject to the limita-
tions in this paragraph (h)(2), informa-
tion to which this section applies may 
be disclosed: 

(A) To a contractor or subcontractor 
with EPA, if the EPA program office 
managing the contract first determines 
in writing that such disclosure is nec-
essary in order that the contractor or 
subcontractor may carry out the work 
required by the contract or sub-
contract; or 

(B) To a contractor or subcontractor 
with an agency other than EPA, if the 
EPA program office which provides the 
information to that agency, con-
tractor, or subcontractor first deter-
mines in writing, in consultation with 
the General Counsel, that such disclo-
sure is necessary in order that the con-
tractor or subcontractor may carry out 
the work required by the contract or 
subcontract. 

(ii) No information shall be disclosed 
under this paragraph (h)(2), unless this 
contract or subcontract in question 
provides: 

(A) That the contractor or subcon-
tractor and the contractor’s or sub-
contractor’s employees shall use the 
information only for the purpose of 
carrying out the work required by the 
contract or subcontract, shall refrain 
from disclosing the information to any-
one other than EPA without the prior 
written approval of each affected busi-
ness or of an EPA legal office and shall 
return to EPA all copies of the infor-
mation (and any abstracts or extracts 
therefrom) upon request by the EPA 
program office, whenever the informa-
tion is no longer required by the con-
tractor or subcontractor for the per-
formance of the work required under 
the contract or subcontract, or upon 
completion of the contract or sub-
contract (where the information was 
provided to the contractor or subcon-
tractor by an agency other than EPA, 
the contractor may disclose or return 
the information to that agency); 

(B) That the contractor or subcon-
tractor shall obtain a written agree-
ment to honor such terms of the con-
tract or subcontract from each of the 
contractor’s or subcontractor’s em-
ployees who will have access to the in-
formation, before such employee is al-
lowed such access; and 

(C) That the contractor or subcon-
tractor acknowledges and agrees that 
the contract or subcontract provisions 
concerning the use and disclosure of 

VerDate Sep<11>2014 14:50 Oct 30, 2014 Jkt 232149 PO 00000 Frm 00063 Fmt 8010 Sfmt 8010 Y:\SGML\232149.XXX 232149rm
aj

et
te

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



54 

40 CFR Ch. I (7–1–14 Edition) § 2.302 

business information are included for 
the benefit of, and shall be enforceable 
by, both the United States government 
and any affected business having an in-
terest in information concerning it 
supplied to the contractor or subcon-
tractor by the United States govern-
ment under the contract or sub-
contract. 

(iii) No information shall be disclosed 
under this paragraph (h)(2) until each 
affected business has been furnished 
notice of the contemplated disclosure 
by the EPA program office and has 
been afforded a period found reasonable 
by that office (not less than 5 working 
days) to submit its comments. Such 
notice shall include a description of 
the information to be disclosed, the 
identity of the contractor or subcon-
tractor, the contract or subcontract 
number, if any, and the purposes to be 
served by the disclosure. 

(iv) The EPA program office shall 
prepare a record of each disclosure 
under this paragraph (h)(2), showing 
the contractor or subcontractor, the 
contract or subcontract number, the 
information disclosed, the date(s) of 
disclosure, and each affected business. 
The EPA program office shall maintain 
the record of disclosure and the deter-
mination of necessity prepared under 
paragraph (h)(2)(i) of this section for a 
period of not less than 36 months after 
the date of the disclosure. 

(3) A State or local governmental 
agency which has duties or responsibil-
ities under the Act, or under regula-
tions which implement the Act, may be 
considered an authorized representa-
tive of the United States for purposes 
of this paragraph (h). Information to 
which this section applies may be fur-
nished to such an agency at the agen-
cy’s written request, but only if— 

(i) The agency has first furnished to 
the EPA office having custody of the 
information a written opinion from the 
agency’s chief legal officer or counsel 
stating that under applicable State or 
local law the agency has the authority 
to compel a business which possesses 
such information to disclose it to the 
agency, or 

(ii) Each affected business is in-
formed of those disclosures under this 
paragraph (h)(3) which pertain to it, 
and the agency has shown to the satis-

faction of an EPA legal office that the 
agency’s use and disclosure of such in-
formation will be governed by State or 
local law and procedures which will 
provide adequate protection to the in-
terests of affected businesses. 

[41 FR 36902, Sept. 1, 1976, as amended at 43 
FR 40002, Sept. 8, 1978; 43 FR 42251, Sept. 20, 
1978; 50 FR 51662, Dec. 18, 1985; 58 FR 461, Jan. 
5, 1993; 58 FR 5061, Jan. 19, 1993; 58 FR 7189, 
Feb. 5, 1993; 76 FR 30817, May 26, 2011; 76 FR 
64015, Oct. 17, 2011] 

§ 2.302 Special rules governing certain 
information obtained under the 
Clean Water Act. 

(a) Definitions. For the purposes of 
this section: 

(1) Act means the Clean Water Act, as 
amended, 33 U.S.C. 1251 et seq. 

(2)(i) Effluent data means, with ref-
erence to any source of discharge of 
any pollutant (as that term is defined 
in section 502(6) of the Act, 33 U.S.C. 
1362 (6))— 

(A) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, temperature, or other 
characteristics (to the extent related 
to water quality) of any pollutant 
which has been discharged by the 
source (or of any pollutant resulting 
from any discharge from the source), or 
any combination of the foregoing; 

(B) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, temperature, or other 
characteristics (to the extent related 
to water quality) of the pollutants 
which, under an applicable standard or 
limitation, the source was authorized 
to discharge (including, to the extent 
necessary for such purpose, a descrip-
tion of the manner or rate of operation 
of the source); and 

(C) A general description of the loca-
tion and/or nature of the source to the 
extent necessary to identify the source 
and to distinguish it from other 
sources (including, to the extent nec-
essary for such purposes, a description 
of the device, installation, or operation 
constituting the source). 

(ii) Notwithstanding paragraph 
(a)(2)(i) of this section, the following 
information shall be considered to be 
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